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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 15th day of October, 2001

Petition of

FRANK BARRY LEE

for review of the denial by the Docket SM 4323
Adm ni strator of the Federal
Avi ation Adm nistration of the

i ssuance of an airman nedi cal
certificate.

N N N N N N N N N N N N

OPI Nl ON AND ORDER

Petitioner and the Adm nistrator have appeal ed fromthe oral
initial decision of Adm nistrative Law Judge Wlliam R Millins,
i ssued on Novenber 18, 1999, followi ng an evidentiary hearing.EI
The | aw judge denied petitioner’s attenpt to require the FAA to
rei ssue his nmedical certificate. Petitioner’s appeal is denied;

the Adm nistrator’s is granted, in part.

! The | aw judge’s decision, an excerpt fromthe transcript, is
attached. The law judge nodified his initial decision in an
“order of clarification” served Decenber 13, 1999, which is al so
at t ached.
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Petitioner has been attenpting to reinstate his nedical
certificate since it was revoked about 7 years ago, follow ng his
1993 approxi mately 3-week stay at a psychiatric hospital. There,
he was treated for paranoia and del usi ons, diagnosed with bipolar
di sorder and nedicated with, anong other things, Lithium and
HaIdoI.EI H's coonmtnment was initially involuntary, and sought by
his nother. The record indicates that, over the years since
then, he has had a stable and productive life, working as an
aircraft nmechanic. He has seen nunerous doctors in an attenpt to
prove hinmself nentally fit to regain his nmedical certificate.
Those doctors have given various reports on his condition and
various interpretations of the records of his hospital stay and
subsequent testing. Not all the reports have been favorable.
M. Lee argues before us that the initial episode that led to his
hospitalization was m sreported, that he was m sdi agnosed, and
that, in effect, there was nothing ever wong with himat that
time other than being tired and having a fever.

The Adm ni strator has declined to reissue a nedica
certificate based on concl usions of Federal Air Surgeon John
Jordan that petitioner did not qualify for reasons set forth in

14 C.F. R 67.107, 207, and 307, and 67.113, 213, and 313.EI Dr.

> petitioner’s nmedical certificate was revoked a few years
earlier for use of Prozac. It was |ater reinstated when
petitioner established he was no | onger taking that nedication.

% Sections 67.107, 207, and 307 provide, as pertinent, that a
medi cal certificate will not be issued to sonmeone who has an
establ i shed nedical history or clinical diagnosis of a psychosis,
i ncl udi ng bi pol ar di sorder, or has sone other “personality
(continued.))
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Jordan cited a history of bipolar disorder and psychosis, as well
as evidence of a cognitive deficit. Joint Exhibit at 1, letter
dat ed August 31, 1998. At the hearing, the Adm nistrator
wi t hdrew the bi polar disorder claim (Al the nmental health
prof essionals who saw M. Lee after he was rel eased fromthe
hospital had difficulty with, or explicitly disagreed with, that
di agnosis.) Neverthel ess, there remains considerable, and
substantial, evidence in the record that M. Lee is not nedically
fit to hold a certificate.

First, the record establishes that, while a diagnosis of
“psychosi s, not otherw se specified’” nmay not be a useful
treatnment tool, it is a recognized termthat is used by the
medi cal profession when the underlying cause of the psychosis has
not been determ ned. Transcript (Tr.) at 450. This diagnosis,
therefore, can stand on its own despite the w thdrawal of the
bi pol ar disorder claim And, under the wording of the
regul ati on, one psychotic episode, no matter how brief, is enough

to preclude issuing or reissuing a nedical certificate.

(continued.))

di sorder, neurosis, or nental condition that the Federal Air
Surgeon finds nakes the person unable to safely performthe
duties or exercise the privileges of an airman certificate or may
reasonably be expected, for the maxi mum duration of the
certificate to make the person unable to safely performthose
duties or exercise those privileges.” Sections 67.113, 213, and
313(b) provide generally that a certificate hol der may not have
any “other organic, functional, or structural disease, defect, or
limtation” or be “taking any nedication or treatnent that the
Federal Air Surgeon.finds nmakes the person unable to safely
performthe duties or exercise the privileges of the airmn
certificate.”
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The Adm nistrator’s nedical wtnesses clearly explained how
petitioner’s behavior was psychotic -- that is, he |ost contact
wth reality. Tr. at 266. Hospital records that note behavior
whil e he was conmtted repeatedly denonstrate del usi onal and
paranoi d actions. Thus, even were we to ignore much of the
evi dence of pre-comm tnent behavior, the record supports a
finding that petitioner had a psychotic event.EI Petitioner’s
expert witness’'s alternative theories for petitioner’s pre-
comm t nent behavi or were seriously underm ned by the
Adm nistrator’s expert wtnesses. See, e.g., Tr. at 271-272 and
305. Further, he acknow edged that he could not diagnose the
1993 incident, not having known petitioner at that tine, and it
is clear fromthe testinony that an individual can be synptom
free and function normally for many years, despite having had a
psychotic episode. Tr. at 157.

Second, even if we had rejected a finding that petitioner
had had a psychotic epi sode, he has not rebutted the nedical
evi dence and testinony that he has serious cognitive deficits

that could threaten aviation safety. This is a separate and

* There is considerable record evidence identifying a nunber of
probl emati ¢ behaviors on petitioner’s part that led to his
involuntary commtnent. Petitioner testified that he could not
recall them Petitioner’s nother disavowed all the statenents,

i ncluding those witten and notarized, attributed to her that
explain why he was commtted. The |aw judge specifically noted
difficulty with Ms. Lee’'s credibility. In any case, there is no
di spute that, immedi ately prior to his conmtnent, M. Lee's

not her woke up one norning to find himin their garage crouched
down between the two cars with a gun, shells on the ground. She
had no i dea how | ong he had been there.
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i ndependent disqualifying condition. Al though he has worked hard
t hrough the years and has submtted the recomendati ons of
various avi ation professionals, including a pilot exam ner, the
medi cal and airman certificates are two different matters with
different standards. The results of petitioner’s nedical testing
indicate that his performance is “inpaired” and sub par in a
nunber of areas. See testinony of Drs. Mayo and Ray, especially
Tr. at 437-458. In fact, his performance on certain of the
cognition tests deteriorated from 1993 to 1997, the tinme of the
| ast battery. Tr. at 458. In 1997, he performed marginally on
tasks of visual scanning, nenory, problem solving, verbal |ogic,
abstract reasoning, and visual-spatial organization. Evaluation
by Dr. Arthur Tarbox, Joint Exhibit at 339-344. These itens, in
particular, are critical to an airman’s appropriate functioning
and deci sion nmaking. This nedical evidence -- which was not
rebutted by petitionerE-- nmust be given greater weight than
petitioner’s generalized evidence about his ability to function
in society and naster certain aviation activities and tests.

Turning to the Adm nistrator’s appeal, we nust decide
whet her the | aw judge’s order of clarification was adequate to
address the issues before us. The Adm nistrator would have us
nodi fy his findings to include a specific affirmation of the
Adm ni strator’s deni al based on cognitive deficit. As noted

above, we have supplenented the |aw judge’s findings in this

> Petitioner’s nedical expert was not qualified to comment on any
of the cognition tests or their results.
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regard and have found that the record denonstrates a cognitive
deficit that is prohibited under the regulations. This satisfies
49 U. S.C. 44703(c). As the Adm nistrator noted throughout the
heari ng, the burden here is on petitioner, not the Adm nistrator.
There is no | egal necessity for a specific finding that the
Adm ni strator’s denial was supported by the evidence. It is
enough to find that petitioner failed in his burden of proving
ot herw se.

ACCORDI NGLY, I T IS ORDERED THAT:

1. Petitioner’s appeal is denied; and

2. The Adm nistrator’s appeal is granted to the extent set
forth in this decision.
CARMODY, Vice Chairman, and HAMMERSCHM DT, GOGLI A, and BLACK,

Menbers of the Board, concurred in the above opinion and order.
BLAKEY, Chairman, did not participate.



